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PRELIMINARY DRAFT - NOT READY FOR INTRODUCTION

AN ACT to renumber 138.056 (3) (b); to renumber and amend 138.056 (3) (a);

to amend 138.056 (3) (title) and 138.056 (6) (c); and to create 138.056 (3m)
(title) of the statutes; relating to: prepayment penalties on variable rate

residential mortgage loans.

Analysis by the Legislative Reference Bureau

Under current law, a residential mortgage loan (a loan secured by a first lien
real estate mortgage on, or an equivalent security interest in, a one- to four—family
dwelling used by the borrower as his or her principal residence) made after
November 1, 1981, may be prepaid in whole or in part by the borrower at any time,
but the lender may impose a prepayment penalty or fee if the prepayment is made
within five years of the date of the loan. If permitted, the prepayment penalty or fee
may not exceed 60 days’ interest at the contract rate on the amount by which the
aggregate principal prepayments for a 12-month period exceeds 20 percent of the
original amount of the loan.

Also under current law, a variable rate loan is a residential mortgage loan, or
a consumer loan secured by an interest in a mobile home, the terms of which permit
the interest rate to be increased or decreased, which increases or decreases may
correspond to an “approved index.” A variable rate loan involving a mobile home
transaction or using an approved index may be prepaid in whole or in part at any time
without penalty. Other variable rate loans may be prepaid in whole or in part
without penalty within 30 days after notice of an increase in the interest rate, and
may be prepaid at other times subject to the prepayment penalty described above.



2003 - 2004 Legislature -2- LRB-4495/P1
ARG:wljirs e

Under this bill, a borrower may be subject to a prepayment penalty or fe&’fﬁq a
variable rate loan if prepayment of the loan is made within the first three years of
the loan and is not made in connection with the sale of the dwelling or mobile home
secured by the loan. If permitted, the prepayment penalty or fee is limited to 3
percent in the first year of the loan, 2 percent in the second year of the loan, or 1
percent in the third year of the loan of the amount by which the prepayment exceegls
80 percent of the principal balance of the loan outstanding immediately prior to-
prepayment. These variable rate loan prepayment provisions are in lieu of the
prepayment provisions for residential mortgage loans that are not variable rate
loans.

1
2 138.056 (3) (title) FEES AND-PENALTIES PROHIBITEiS S~
3 SECTION 2. 138.056 (3) (a) of the statutes ‘as affected by 2003 Wisconsin Act/
7 a o o SdA
vy 2 ET

257, is renumbered 138.056 (Sm)ijand amer,yded to read

S; 42@12/0; a vari ' e rate loan invelving-a-mebile-home-transaction-or-usingan

appreved-index may be prepaid at-any-time in whole or in part without penalty:

6

7

8 Other variable rate loans-may be prepaid-in-whole-or-part-without-penalty-within-30
9 . . . . . .

12 eonfliet—with-s—138.052(2)—(a)-._except that the parties may agree that, if a

13 prepayment is made within 3 years of the date of the loan and prepayment is not

14 made in connection with the sale of the dwelling or mobile home securing the loan,

15 the lender shall receive an amount not exceeding 3 percent if the prepayment ismade |, ’f:f

16 in the first year of the loan. 2 percent if the prepayment is made in the 2nd year of iﬁ "y
17 the loan. or 1 percent if the prepayment is made in the 3rd year of the loan, of the *»:::w by
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amount by which the prepayment exceeds 80 percent of the principal balance of the
loan outstanding immediately prior to the prepayment. This subsection applies

notwithstanding any refinancing. renewal, extension. or modification of the loan.
SecTioN 3. 138.056 (3) (b) of the statutes is renumbered 138.056 (3).

SECTION 4. 138.056 (3m) (title) of the statutes is created to read:
138.056 (3m) (title) PREPAYMENT PENALTIES.

SECTION 5. 138.056 (6) (c) of the statutes is amended to read:

138.056 (6) (c) The borrower’s prepayment rights en-receiving notice-of-a

SECTION 6. Initial applicability.

(1) This act first applies to loan agreements entered into, renewed, extended,
or modified on the effective date of this subsection.

(END)
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Current law: S MM

Residential mortgage loan (RML) = a loan secured by a 1* lien real estate
mortgate on, or an equivalent security interest in, a 1- to 4-family dwelling used by the
borrower as his or her principal residence

RML made after Nov. 1, 1981 may be prepaid in whole or part by borrower at any
time, BUT lender may impose prepayment penalty or fee IF prepayment made within 5
years of the date of the loan.

Q: this allows for prepayment penalty in the contract, and doesn’t allow to
impose penalty in spite of what contract says, rigth?

gﬁ"‘**wPrepayment penalty or fee may not exceed 60 days’ interest at the contract
rate on the amount by which the aggregate principal prepayments for a 12-month period
exceeds 20% of the original amount of the loan.

Q: what is the “aggregate principal prepayments”?

Variable rate loan (VRL) = RML (or consumer loan secured by interest in a
mobile home) the terms of which permit the interest rate to be increased or decreased,
which may correspond to an “approved index”.

VRL involving mobile home transaction OR using an approved index may
be prepaid in whole or in part at any time without penalty.

Other VRL loans may be prepaid in whole or in part without penalty
within 30 days after notice of an increase in the interest rate. If prepaid at any other time,
then subject to prepayment penalty described above.

Q: so 5-year restriction applies? .«

[——
b

2003 LRB-4495/P1
Borrower may be subject to prepayment penalty on VRL IF:
Prepayment is made within 1% 3 years of the loan

Prepayment is not made in connection with sale of the dwelling or mobile
home secured by the loan

If permitted prepayment penalty or fee is limited to 3% in the 1 year of the loan,
2% in the 2™ year of the loan, and 1% in the 3™ year of the loan AND the percentages
apply to the amount by which the prepayment exceeds 80% of the principal balance of
the loan outstanding immediately prior to prepayment.



The bill’s provisions are in lieu of pr
VRLs. Q: what does that mean?
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1 AN ACT ...; relating to: prepayment penalties on variable rate residential

2 mortgage loans. V/

Analysis by the Legislative Reference Bureau

Under current law, a residential mortgage loan (a loan secured by a first lien
real estate mortgage on, or an equivalent security interest in, a one—"to four—family
dwelling used by the borrower as his or her principal residence) made after
November 1, 1981, may be prepaid in whole or in part by the borrower at any time,
but the lender may impose a prepayment penalty or fee if the prepayment is made
within ﬁvegyears of the date of the loan? The prepayment penalty or fee may not
exceed 60 days’ interest at the contract rate on the amount by which the aggregate
principal prepayments for a 12—-month period exceeds 20 percent of the original
amount of the loan.

Current law imposes different prepayment penalty requirements on a “variable

# rate loan%}which is a residential mortgage loan, or a consumer loan secured by an (.}
interest in a mobile home, the terms of which permit the interest rate to be increased -~
or decreased Such increases or decreases may correspond to an “approved index;
A variable rate loan involving a mobile home transaction or usi yg an approved index
may be prepaid in whole or in part at any time without penalty.” Other variable rate
loans may be prepaid in whole or in part without penalty within 30'days after notice
of an increase in the interest rate, and may be prepaid at other times subject to the
prepayment penalty described above.

This bill eliminates the prepayment penalty requirements for variable rate
loans that are described above and creates new requirements:” Under the bill, a
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lender may not include a prepayment penalty in a variable rate loan unless the
borrower has, in writing, offered the borrower a variable rate loan without a
prepayment penalty and the borrower initials the offer to indicate that the borrower
has declined the offer.VIf the borrower declines the offer, the lender may include a
prepayment penalty that applies if prepayment of the loan is made within the firstV
three‘years of the loan and is not made in connection with the sale of the dwelling
or mobile home secured by the loan.” The bill limits the prepayment penalty or fee
to 3 percent in the firstyear of the loan, 2*percent in the second year of the loan, or
1 percent in the third year of the loan, of the amount by which the prepayment
exceeds SO%ercent of the principal balance of the loan outstanding immediately prior
to prepayment.,”

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

B

1 SECTION 1. 138.056 (3) (title) of the statutes is amended to read:

2 138.056 (3) (title) FEES AND-PENALFIES PROHIBITED.

3 " " SECTION 2. ‘138.056 (3) (a) of the Statutes, as affected by 2003 Wisconsin Act

4 257, is repealed.

5 SECTION 3. 138.056 (3) (b) of the statutes is renumbered 138.056 (3).

6 SECTION 4. 138.056 (311{) of the statutes is created to read: /

7 138.056 (3m) PREPAYMENT PENALTIES. (a) Notwithstanding s. 138.052 (2) (a),

8 and except as provided in s. 428i207 , a lender may not include a prepayment penalty

9 in a variable rate loan unless the lender offers the borrower a variable rate loan
10 without a prepayment penalty, the offer is in writing, and the borrower initials the
11 offer to indicate that the borrower has declined the offer. v
12 (b) If a borrower declines an offer required under par. (i), the lender may )
13 include a prepayment penalty that provides that, if a prepayment is made within SV
14 years of the date of the loan and prepayment is not made in connection with the sale
15 of the dwelling or mobile home securing the loan, the lender shall receive an amount/

Vv v
16 not exceeding 3 percent if the prepayment is made in the first year of the loan, 2
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Vv v
1 percent if the prepayment is made in the 2nd year of the loan, or 1 percent if the

prepayment is made in the 31id year of the loan, of the amount by which the
prepayment exceeds SOVgercent of the principal balance of the loan outstanding
immediately prior to the prepayment.\/

(¢) This subsection applies variable rate loans made, refinanced, renewed,
extended, or modified on or after the effective date of this paragraph .... [revisor

inserts date]. t/

®®; =N o Ot s W




DRAFTER’S NOTE LRB-2581/1dn

FROM THE MDK....:...

LEGISLATIVE REFERENCE BUREAU : } m%;‘
. i

Rep. Hundé rfx/:igfk Y

This bill is based on 2003 LRB-4495/P1, except that }/made changes that are based on
s. 428.207 (2) (b), stats. Also for the sake of clarity, I moved the nonstatutory 1n1t1al

applicability provision of the 2003 bill into a statutory provision (i.e.; proposed s.
138.056 (3m) (c))

A
If you have any questions or redrafting instructions, please contact me. /

Mark D. Kunkel

Senior Legislative Attorney

Phone: (608) 266-0131

E-mail: mark kunkel@legis.state.wi.us



DRAFTER’S NOTE LRB-2581/1dn
FROM THE MDK:Imk:rs
LEGISLATIVE REFERENCE BUREAU

March 30, 2005

Rep. Hundertmark:

This bill is based on 2003 LRB-4495/P1, except that I made changes that are based on
s. 428.207 (2) (b), stats. Also, for the sake of clarity, I moved the nonstatutory initial
applicability provision of the 2003 bill into a statutory provision (i.e., proposed s.
138.056 (3m) (c)).

If you have any questions or redrafting instructions, please contact me.

Mark D. Kunkel

Senior Legislative Attorney

Phone: (608) 266-0131

E-mail: mark.kunkel@legis.state.wi.us
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AN ACT to repeal 138 056 (3) (a); fo renumber 138.056 (3) (b); to amend 138.056

(3) (title); and to create 138.056 (3m) of the statutes; relating to: prepayment

penalties on variable rate residential mortgage loans. / ‘

Analysis by the Legislative Reference Bureau

Under current law, a residential mortgage loan (a loan secured by a first lien
real estate mortgage on, or an equivalent security interest in, a one- to four—family
dwelling used by the borrower as his or her principal residence) made after
November 1, 1981, may be prepaid in whole or in part by the borrower at any time,
but the lender may impose a prepayment penalty or fee if the prepayment is made
within five years of the date of the loan. The prepayment penalty or fee may not
exceed 60 days’ interest at the contract rate on the amount by which the aggregate
principal prepayments for a 12-month period exceeds 20 percent of the original
amount of the loan.

Current law imposes different prepayment penalty requirements on a “variable
rate loan,” which is a residential mortgage loan, or a consumer loan secured by an
interest in a mobile home, the terms of which permit the interest rate to be increased
or decreased. Such increases or decreases may correspond to an “approved index.”
A variable rate loan involving a mobile home transaction or using an approved index
may be prepaid in whole or in part at any time without penalty. Other variable rate
loans may be prepaid in whole or in part without penalty within 30 days after notice
of an increase in the interest rate, and may be prepaid at other times subject to the
prepayment penalty described above.
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This 9¥{f§iminates the prepayment penalty requirements for variable rate
loans that/ are described above and creates new requirements. Under the bill, a
lender mgy not include a prepayment penalty in a variable rate loan unless the
boerower, has, in writing, offered the borrower a variable rate loan without a
prepayment penalty and the borrower initials the offer to indicate that the borrower
has declined the offer. If the borrower declines the offer, the lender may include a
prepayment penalty that applies if prepayment of the loan is made within the first
three years of the loan and is not made in connection with the sale of the dwelling
or mobile home secured by the loan. The bill limits the prepayment penalty or fee
to 3 percent in the first year of the loan, 2 percent in the second year of the loan, or
1 percent in the third year of the loan, of the amount by which the prepayment
exceeds 80 percent of the principal balance of the loan outstanding immediately prior
to prepayment.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: Y

\
1 SECTION 1. 138.056 (3) (title) of the statutes is amended to read:
2 138.056 (3) (title) FEES AND-PENALTIES PROHIBITED.
3 SECTION 2. 138.056 (3) (a) of the statutes, as affected by 2003 Wisconsin Act

Y,
4 257, is repealed.

5 SECTION 3. 138.056 (3) (/b) of the statutes is renumbered 138.056 (3).

6 SECTION 4. 138.056 (3};1/) of the statutes is created to read:
7 138.056 (3m) PREPAYMENT PENALTIES. (a) Notwithstanding s. 138.052 (2) (a),
8 and except as provided in s. 428.207, a lender may not include a prepayment penalty
9 in a variable rate loan unless the lender offers the borrower a variable rate loan
10 without a prepayment penalty, the offer is in writing, and the borrower initials the
11 offer to indicate that the borrower has declined the offer.
12 (b) If a borrower declines an offer required under par. (a), the lender may
13 include a prepayment penalty that provides that, if a prepayment is made within 3
14 years of the date of the loan and prepayment is not made in connection with the sale

15 of the dwelling or mobile home securing the loan, the lender shall receive an amount
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1 not exceeding 3 percent if the prepayment is made in the first year of the loan, 2
2 percent if the prepayment is made in the 2nd year of the loan, or 1 percent if the
3 prepayment is made in the 3rd year of the loan, 6f the amount by which the
4 prepayment exceeds 80 percent of the principal balance of the loan outstanding
5 immediately prior to the prepayment.
6 (¢) This subsection applies variable rate loans made, refinanced, renewed,
7 extended, or modified on or after the effective date of this paragraph .... [revisor
8 inserts date].
9 (END)
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DRAFTER’S NOTE LRB-2581/2dn
FROM THE MDK:......
LEGISLATIVE REFERENCE BUREAU } {?’?ﬁ

(date)

Rep. Hundertmark:

This bill is identical to the previous version, except that it corrects an error in the
analysis. &./

Mark D. Kunkel

Senior Legislative Attorney

Phone: (608) 266-0131

E-mail: mark kunkel@legis.state.wi.us



Rep. Hundertmark:

DRAFTER’S NOTE LRB-2581/2dn
FROM THE MDK:Imk:ch
LEGISLATIVE REFERENCE BUREAU

May 10, 2005

This bill is identical to the previous version, except that it corrects an error in the

analysis.

Mark D. Kunkel

Senior Legislative Attorney

Phone: (608) 266-0131

E-mail: mark.kunkel@legis.state.wi.us
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From: Rostan, Jason

Sent: Tuesday, May 10, 2005 2:30 PM
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Subject: Draft review: LRB 05-2581/2 Topic: Prepayment penalties for variable rate mortgate loans

It has been requested by <Rostan, Jason> that the following draft be jacketed for the ASSEMBLY:

Draft review: LRB 05-2581/2 Topic: Prepayment penalties for variable rate mortgate loans
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